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Loans and secured financings

1 What are the primary advantages and disadvantages in your
jurisdiction of incurring indebtedness in the form of bank
loans versus debt securities?

Bank loans - advantages

A bank loan or credit facility allows for more flexibility in connection
with the form and purpose of financing. For instance, it can incorporate
a revolving mechanism, accommodate the issue of standby letters of
credit or bank guarantees within the framework of the loan or credit
facility, provide for invoice or negotiable instruments discounting or
other factoring arrangements, and also accommodate short-term work-
ing capital needs, in parallel with medium-term or long-term financing
needs that may also be required for capital expenditure or in the context
of project finance or asset finance transactions.

Where the financing requires more detailed and ongoing moni-
toring provisions (due to the purpose of the financing or the finan-
cial condition of the borrower), banks that are active in the Greek
market are more likely to assume the administrative cost and risk of
that monitoring.

Loan or credit facilities granted by banks operating in Greece
(whether local banks or foreign banks operating in Greece through a
permanent establishment or on a cross-border basis in accordance
with EU passport provisions) are exempt from stamp duty and are also
exempt from withholding tax on interest.

Bankloans - disadvantages

Greek law does not recognise the notion of a trust as far as security
over assets located in Greece is concerned. Parallel debt language can
be used in syndicated loan facilities, in order for the security interests
to be held by the security agent as agent and trustee and also as joint
and several creditor with the other secured lenders; however, parallel
debt language only has a contractual effect as between the parties and,
therefore, in case of insolvency of the security agent, the other lenders
are not protected in connection with the security interests held in the
name of the security agent or cash collected by the security agent.

Bank loan and credit facilities are subject to a special levy (at the
rate of 0.6 per cent per annum on the facility amount outstanding from
time to time), which is (as a matter of standard Greek market practice)
borne by the borrower, by way of a percentage over and above the appli-
cable interest rate.

Mortgages, non-possessory pledges and floating charges over assets
located in Greece require registration, which is subject to an ad valorem
registration duty at the rate of 0.775 per cent on the secured amount.

The stamp duty exemption mentioned above benefits only those
lenders that are banks licensed to operate in Greece (ie, Greek banks,
EU banks providing banking services on a cross-border basis or through
a permanent establishment and non-EU banks providing banking ser-
vices through a permanent establishment); therefore, where non-bank
lenders participate in a bank loan facility, there may be a need for the
facility structure to accommodate fronting banks and funded participa-
tion arrangements.

From the borrowers’ perspective, bank loan and credit facilities
include more detailed ongoing financial and other covenants and
more restrictive provisions than listed debt securities not necessarily
intended to only attract bank lenders or other regulated lenders.

www.gettingthedealthrough.com

Debt securities - advantages

Under Greek law (Law 3156/2003), a bond loan is a loan represented
by bonds (similar to a German Schuldschein); therefore, bonds issued
under a Greek bond loan are debt securities, which can be subscribed
by private placement or through a public offering (subject to the provi-
sions of Law 3401/2005, transposing into Greek law the EU Prospectus
Directive, as amended).

Any security for a bond loan must be created in the name of the
bondholders’ agent for the benefit of the bondholders and, as a matter
of Greek law, any such security and any cash collections do not form
part of the bondholders’ agent insolvency estate. Therefore, as a matter
of Greek banking practice, where the borrower is a Greek société anon-
yme, a bond loan facility structure can be used to address the security
structure disadvantage of bank loan facilities (see above).

Furthermore, a bond loan structure has further advantages in
terms of substantial mitigation of mandatory costs. In particular, a
bond loan benefits from:

a full stamp duty exemption, independently of whether the inves-

tors are banks or non-banks (as opposed to what applies to a stand-

ard bank loan facility, see above);

a levy exemption (see above), provided that the bonds are not

listed on any marked or exchange or are listed on the Athens

Exchange; and

in respect of security interests subject to registration, a minimal

fixed registration duty of €100 per registration applies (as opposed

to the ad valorem registration duty payable in respect of security
for standard bank loan financing, see above).

Although Law 3156/2003 on bond loans was primarily intended to
advance the Greek capital market, the vast majority of bond loans
are subscribed by private placement, with the holders of bonds being
in most cases banks and in some cases other investors as well (such
as hedge funds, foreign pension funds or affiliates of the issuer). As
a matter of Greek market practice following the enactment of Law
3156/2003, most term loan facilities to Greek corporates have been
structured as bond loans, due to the cost and structural advantages of
a bond loan facility as compared to a standard term loan facility; many
bond loan structures of this type have so far involved both foreign and
domestic lenders.

Apart from Greek bond loans, large Greek corporates wishing to
attract international non-bank investors may also consider issuing debt
securities listed on a foreign exchange or market. Primarily in order
to avoid the cost of the levy that mandatorily applies to bonds traded
on a foreign exchange or market (see above), these debt securities are
normally issued by an English subsidiary company of the Greek cor-
porate, are governed by English law and are guaranteed by the parent
Greek corporate.

Debt securities - disadvantages

Interest payments by a Greek obligor under debt securities (whether
foreign debt securities or bonds under Greek law bond loans) are sub-
ject to Greek withholding tax, at the rate provided for in any applicable
double taxation treaty or (in the absence of a double taxation treaty)
at the rate applicable from time to time under the Greek tax legisla-
tion. This disadvantage can be addressed through appropriate gross-
up provisions.
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As Greek law now stands, non-listed bonds under a Greek law bond
loan facility are issued in material form. Advances to the issuer must be
made against issue and physical delivery of the bonds to the investors
(whether directly or, where a bondholders’ agent has been appointed,
through that agent) and, in order for the investors to exercise their
claims under the bonds, they must present their bonds to the issuer (or,
where a bondholders’ agent has been appointed, to that agent). In case
of a transfer of bonds, perfection of the transfer requires physical deliv-
ery of the bonds and, where the bonds are registered, registration of
the transfer in the register maintained by the issuer (or, where an agent
has been appointed, the agent). This may be problematic for practical
reasons where any revolving mechanism for the financing would result
in excessive administrative cost and risks due to a need to often deliver
and present bonds.

Interest payments to investors being tax-resident in Greece or act-
ing through a permanent establishment in Greece are subject to Greek
withholding tax (currently at the rate of 15 per cent). Interest payments
to investors being tax-resident outside Greece and without a perma-
nent establishment in Greece are subject to Greek withholding tax at
the rate provided for in the applicable double taxation treaty between
Greece and the jurisdiction of tax residence of the investor (subject to
provision by the investor to the Greek obligor (on any appointed agent)
of a tax residence certificate) and, in the absence of a double taxation
treaty, at the rate applicable at the relevant time under Greek law for
interest payments on debt securities.

2 What are the most common forms of bank loan facilities?
Discuss any other types of facilities commonly made available
to the debtor in addition to, or as part of, the bank loan
facilities.

Revolving credit facilities, term loan facilities, standby letter of credit
facilities, bank guarantee credit facilities, invoice discounting facili-
ties and other factoring facilities are the most common forms of bank
loan and credit facilities in the Greek market. Banker’s acceptances are
not used in the Greek market. Swingline facilities and competitive bid
revolving credit facilities are not used in an exclusively Greek context.

3 Describe the types of investors that participate in bank loan
financings and the overlap with the investors that participate
in debt securities financings.

Hedge funds and foreign pension funds have relatively recently par-
ticipated in certain financing transactions, usually as mezzanine lend-
ers (with the banks acting as senior lenders) but also as senior lenders
(especially with respect to new money in the context of restructur-
ing arrangements).

4 How are the terms of a bank loan facility affected by the type
of investors participating in such facility?

From our experience, where different types of investors participate in a
bank loan facility, the facility is more likely to include a senior tranche,
a mezzanine tranche and a junior tranche, in which case the relations
between the lenders are regulated by an intercreditor agreement.

5 Arebankloan facilities used as ‘bridges’ to permanent debt
security financings? How do the structure and terms of bridge
facilities deviate from those of a typical bank loan facility?

Bank loan facilities have often been used as ‘bridges’ to permanent
debt security financings or medium or long-term bank loans. As a mat-
ter of Greek banking practice, in these cases corporate guarantees by
the parent company or other affiliates of the borrower are more likely to
secure the ‘bridge’ facility, as opposed to other security interests (which
are normally expected to be granted at a later stage, to secure the per-
manent financing transaction).

6 Whatrole do agents or trustees play in administering bank
loan facilities with multiple investors?

As a matter of Greek banking practice, agents in bank loan facilities
with multiple investors can carry on various roles, depending on the
needs of the transaction and the tasks involved. For instance, apart
from a facility agent and security agent, there may be a need to also
provide for an intercreditor agent. In the context of a debt securities
transaction, a paying agent is very common.
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There is no requirement for the same entity to carry on all agent
roles in the same facility. Different entities may act as administrative
agent, security agent or intercreditor agent. As a matter of Greek mar-
ket practice, each such agent for a bank loan facility is a bank selected
by the lenders to take on the relevant agency role.

Where the facility is structured as a Greek law bond loan (see ques-
tion 1), a facility or paying agent is very common. Furthermore, there
is a requirement under Law 3156/2003 to appoint a bondholders’ agent
(which need not necessarily be the same entity as any appointed facil-
ity agent) where the bond loan is secured or where the bondholders
are organised as a group of bondholders; in addition, the parties may
wish to appoint a bondholders’ agent anyway, even where this may not
be required by law for that particular bond loan transaction. Where a
bondholders’ agent is appointed, a qualifying bondholders’ agent is
required by Law 3156/2003 (as amended) to be a credit institution or an
investment firm licensed to provide the ancillary service of safekeeping
and administration of financial instruments for the account of clients,
including custodianship and related services such as cash or collat-
eral management.

7 Describe the primary roles and typical fees of the financial
institutions that arrange and syndicate bank loan facilities.

From our experience, the primary roles of the financial institutions that
arrange and syndicate bank loan facilities are consistent with the inter-
national financing practice.

The same applies to the type of fees that are expected in these
transactions, which fees are documented in mandate letters, fee letters
or the loan facility agreement itself.

8 Incross-border transactions or secured transactions
involving guarantees or collateral from entities organised in
multiple jurisdictions, which jurisdiction’s laws govern the
bankloan documentation?

The law of the place where the relevant assets are located will be the
law governing the security interest in question. It is worth noting that,
as a matter of Greek law, non-listed shares in a Greek company in the
form of a société anonyme are treated as a tangible moveable asset and,
therefore, are not deemed to be located in Greece; therefore, a security
interest over such shares may be governed by foreign law, provided that
the shares are delivered and kept into custody by the secured lender or
an appointed custodian in the relevant foreign jurisdiction.

Regulation

9 Describe how capital and liquidity requirements impact the
structure of bank loan facilities, including the availability of
related facilities.

EU Regulation §75/2013 applies to Greek banks with respect to capital,
liquidity and other (such as large exposures) requirements. Therefore,
availability, reporting and monitoring requirements are not differ-
ent from the requirements that apply to banks licensed and operating
throughout the EU.

The Single Supervision Mechanism (SSM) is the competent
supervisory authority for the four Greek systemic banks (Alpha Bank,
Eurobank Ergasias, National Bank of Greece and Piraeus Bank); the
SSM is assisted by the Bank of Greece, which remains the Greek super-
visory authority for the non-systemic Greek banks.

10 For public company debtors, are there disclosure
requirements applicable to bank loan facilities?

Depending on the size and purpose of the relevant bank loan facil-
ity, disclosure requirements may apply for public company debtors in
accordance with the regulations applicable at the relevant time.

11 How is the use of bank loan proceeds by the debtor regulated?
What liability could investors be exposed to if the debtor uses
the proceeds contrary to regulations? Can investors mitigate
their liability?

Anti-corruption and anti-money laundering regulations and any anti-

terrorism sanctions binding on Greece are also binding on bank loan

facilities granted by banks operating in Greece. Compliance with
these regulations (and protection against relevant risks) is normally
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addressed through the standard ‘know-your-customer’ checks and
also through the due diligence on the purpose of the transaction and
the business activities of borrowers and lenders.

Where the borrower is subject to special regulations for its business
activities (such as public procurement, state aid restrictions, environ-
mental protection or other licensing and supervision requirements),
the loan facility documentation usually provides for specific represen-
tations and warranties and covenants intended to ensure ongoing com-
pliance. The impact on the lenders of a breach by the borrower depends
on the nature and scope of the requirements that have been breached.
For instance, a breach of state aid restrictions affecting a guarantee or
other security interest that would benefit the lenders would most likely
directly affect the lenders’ interests. Other breaches could in principle
only indirectly affect the lenders (where the breach could have a mate-
rial adverse effect on the ability of the borrower to comply with its
obligations under the loan facility), but normally would not expose the
lenders to liability (except in the extraordinary case of wilful miscon-
duct on the part of the lenders themselves).

12 Are there regulations that limit an investor’s ability to
extend credit to debtors organised or operating in particular
jurisdictions? What liability are investors exposed to if they
lend to such debtors? Can the investors mitigate their liability?

Where a prohibition applies (as in the case of jurisdictions that are sub-
ject to sanctions), the investor will be liable in accordance with the leg-
islation imposing that prohibition and will be exposed to the sanctions
(including penalties, criminal sanctions and revocation of any applica-
ble licence) provided for by the legislation imposing that prohibition.

Therefore, the standard ‘know-your-customer’ and other due dili-
gence checks are strongly advisable before reaching an agreement on
aloan facility. Furthermore, the standard illegality provisions are often
used in the Greek market to mitigate risks and liability where the prohi-
bition was imposed after the granting of the loan or where the lenders
could not reasonably be aware of an illegality affecting a particular loan
facility transaction at the time they agreed to grant a loan.

13 Are there limitations on an investor’s ability to extend credit
to a debtor based on the debtor’s leverage profile?

Limitations may apply to the borrower’s ability, if it is a regulated entity

subject to specific supervision requirements (eg, an insurance com-

pany); a breach of any such requirements would normally increase the
credit risk of a lender and could also expose him or her to reputational
risks, but would not necessarily affect the validity, legality, binding
effect and enforceability of the loan facility (except in the extraordinary
case of wilful misconduct on the part of the lender).

Insolvency is a more complex issue, as certain transactions and
security interests may be at risk of rescission if they are concluded:

- within the ‘suspect period’ determined by the court in the judg-
ment declaring bankruptcy (which ‘suspect period’ commences
on the day of cessation of payments, but not earlier than two years
before declaration of bankruptcy); or
if they are concluded by a debtor with the intention to be detri-
mental to other creditors within a period falling five years before
declaration of bankruptcy and the counterparty was aware of
the circumstances.

Security interests granted in favour of banks are normally protected,
but this may not necessarily be the case where a secured bank was
aware of the circumstances that would normally give rise to rescission.
Therefore, it is in the interests of lenders (wWhether banks or non-banks)
to conduct their standard financial due diligence in order to ensure that
there are no circumstances that could expose them to legal or reputa-
tional risks.

14 Do regulations limit the rate of interest that can be charged on
bankloans?

Interest rates for bank loans are not subject to a legal maximum, with
the exception only of the default interest rate (which cannot exceed 2.5
percentage points over and above the normally applicable interest rate).
Furthermore, compounding of accrued and unpaid interest may only
apply where agreed in writing and (as far as Greek law is concerned)
not earlier than at the end of six-monthly compounding periods.

www.gettingthedealthrough.com

The parties may freely select whether a fixed or floating interest
rate will apply to a bank loan. Where they select a floating interest
rate, that rate must be determined on the basis of an agreed clear and
transparent formula (usually by reference to an interbank rate such as
Euribor plus an agreed margin, which margin can be subject to adjust-
ment on the basis of agreed clear and transparent criteria, for example,
by reference to specific financial ratios).

Contrary to bank interest rates, non-bank interest rates are sub-
ject to a legal maximum (determined in accordance with a formula
based on the European Central Bank discounting rate at the relevant
time). Note that the interest rate applicable to bond loans subscribed
for by non-bank investors that qualify as professional investors is not
subject to a legal maximum (article 20 of Law 4416/2016) and, there-
fore, is treated in the same manner as the bank interest rate. The legal
maximum non-bank interest rate currently applicable is very close to
the average rates applicable to certain categories of bank loan or credit
facilities for households and corporates (based on the Bank of Greece
press releases dated 2 May 2017 and 5 July 2017), but there is no cer-
tainty that at any given time there would be no difference. Resulting
uncertainties and risks for non-bank lenders that may participate in a
loan or credit facility may need to be addressed through funded par-
ticipation arrangements with fronting banks and specific legal advice
should be sought.

15 Whatlimitations are there on investors funding bank loans in
a currency other than the local currency?

No foreign currency limitations apply under Greek law in the context of
multi-jurisdictional transactions. However, where payments need to be
made outside of Greece, the capital controls imposed in 2015 must be
complied with (as applied at the relevant time).

16 Describe any other regulatory requirements that have an
impact on the structuring or the availability of bankloan
facilities.

Please also refer to question 1, which is relevant to the critical consid-
erations that are relevant to the selection of the financing structure.
The facility structure so selected will also determine the exact form
of the documentation and, to a certain extent, its content as well, with
a view to ensuring legality, validity, binding effect and enforceability
of the facility and any security granted for the facility, and addressing
mandatory cost parameters that may be relevant.

Security interests and guarantees

17 Which entities in the organisational structure typically
provide collateral and guarantee support for bank loan
financings? Are there limitations on which entities in the
organisational structure are permitted to provide such
support?

Parent companies and holding companies are usual security providers
in addition to (or instead of) the borrower itself.

Where the loan or credit facility is granted to a parent company and
the lenders need to address structural subordination risks, upstream
guarantees or other security may also be available on the part of a sub-
sidiary or sister company. However, in such a case, specific require-
ments set by the company law applicable to the security provider must
be complied with in order for that security to be legal, valid, binding
and enforceable. Failure to comply with these requirements may result
in invalidity of the upstream guarantee or other security. Furthermore,
specific requirements are set by the company law in case of finan-
cial assistance and any financial assistance granted in breach of such
requirements would not be legal, valid, binding and enforceable.

18 What types of obligations typically share with the bank loan
obligations in the collateral and guarantee support? If so,
are all such obligations equally and ratably covered by the
collateral and guarantee support?

Swap and hedging obligations or treasury services obligations may
benefit from the collateral and guarantee support granted for a bank
loan facility, provided they are clearly specified as secured obligations
in the security documents for the bank loan facility or in separate secu-
rity documents.
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Priority of secured creditors is determined by reference to the date
of perfection of the relevant security interest. Where there are more
secured creditors in the same security documents or more secured
creditors under different security documents, the secured creditors
can agree between themselves, the borrower and the security provider
(if different from the borrower) the way in which they will enforce their
security interest(s) and share the enforcement proceeds.

Security over rights and claims (under bank accounts, insurance
proceeds or trade receivables) is created by private agreement and per-
fected by notification to the debtor of the relevant claims. In respect
of security over trade receivables arising from time to time, it is advis-
able to complete perfection by registration of the security in the public
books of the competent pledge register (in addition to notification to
the debtors).

19 Which categories of assets are commonly pledged to secure
bank loan financings? Describe any limitations on the pledge
of assets.

Real property, moveable assets (including inventory, equipment,
shares and debt instruments in physical form), dematerialised securi-
ties, bank accounts, insurance proceeds and trade or other receivables
are the assets commonly offered as security for bank loan financings.

In respect of security offered by the borrower, there are no limita-
tions, provided these assets are fully owned by the borrower and are
not subject to a publicly registered negative pledge restriction, as long
as the security is granted to secure a legal, valid, binding and enforce-
able obligation and has been duly approved and authorised by the
appropriate corporate resolutions.

The only exceptions to this rule concern real property located
near the Greek borders (in which case specific restrictions apply), and
limitations applicable to security over certain assets owned by regu-
lated companies, in each case in accordance with the legislation and
regulation applicable to the relevant regulated companies; by way of
example, insurance companies cannot create security over non-freely
disposable assets and financial lessors (whether banks or financial
leasing companies) cannot create security over assets owned by them
under a financial lease agreement.

Where the security provider is a third party being a legal entity,
security may only be granted if permitted by the articles of associa-
tion and specifically approved and authorised by appropriate corpo-
rate resolutions on the basis of specific corporate benefit. In addition
to these requirements that generally apply to third-party security by
legal entities, specific restrictions apply to upstream security or cross-
stream security and security constituting financial assistance granted
by a Greek société anonyme (which may only be validly granted subject
to compliance with specific requirements set by the company law) and
prohibitions apply to upstream security granted by limited companies
if that security operates so as to circumvent subordination of loans
granted to them by their partners.

It is worth noting that priority of security is determined by refer-
ence to priority of perfection of that security; any prior ranking secu-
rity interests will be satisfied prior to any subsequent ranking security
interests. Satisfaction of secured creditors is subject to the provisions
of the law concerning the ranking of generally privileged creditors
and specific advice must be sought as to each type of generally privi-
leged creditors.

20 Describe the method of creating or attaching a security
interest on the main categories of assets.

Security over real property is created by mortgage (by virtue of a notar-
ial mortgage deed) or by mortgage prenotation (by virtue of an interim
court judgment) and is perfected by registration in the public books of
the competent land register or cadastre.

Security over moveable assets is created by private pledge agree-
ment; security in respect of tangible assets (including shares or debt
instruments in physical form) is perfected by delivery of these assets to
the pledgee or to a third-party custodian. In addition to physical deliv-
ery, a pledge over registered shares or bonds in physical form must be
annotated in the register kept by the issuer of the registered shares or
the bondholders’ agent (as the case may be) and on the pledged shares
or bonds certificate.

In respect of equipment (which needs to remain in the possession
of the pledgor and may or may not be replaced by the pledgor) or inven-
tory (which is of floating nature and is expected to be sold and replaced
by the pledgor), security is created by a non-possessory pledge or float-
ing charge (as the case may be) and perfected by registration in the pub-
lic books held by the competent pledge register.

Security created over shares or bonds listed on the Athens
Exchange is created by private agreement and perfected in accordance
with the regulation of the Athens Securities Depositary applicable at
the time of perfection.
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21 What steps are necessary to perfect a security interest on
the main categories of assets? What are the consequences of
failing to perfect a security interest?

If security is not duly perfected as required for the relevant security
interest (as discussed above), security does not have effect as against
all parties. Therefore, in case of insolvency of the security provider, the
security assets continue to form part of the security provider’s insol-
vency estate. Furthermore, pending perfection, there is a risk that
another security interest may be created and perfected for the benefit
of third-party creditors and thus have priority, or a risk that the security
assets may be attached or seized by third-party creditors.

22 Can security interests extend to future-acquired assets? Can
security interests secure future-incurred obligations?

Security over future-acquired assets can be validly agreed to extend to:
additional shares that may be distributed in lieu of dividends or
other distributions in respect of the originally pledged shares;
dividends or other distributions in respect of pledged shares;
new shares issued and distributed against cancellation of exist-
ing pledged shares, in case of a corporate transformation by a
merger or division of the company being the issuer of the originally
pledged shares;
new or additional bonds issued for the originally pledged bonds
(eg, PIK bonds) and interest or other return from pledged bonds;
new or replacement tangible assets being subject to a non-posses-
sory pledge or floating charge; and
clearly determinable future claims falling within the scope of a
pledge of receivables or other monetary claims.

In this regard, it is worth noting that no valid security can be created if
it is purported to be created generally over ‘all’ future-acquired assets
of the security provider (eg, ‘all’ real property assets or other assets). In
order for the security to validly extend to future-acquired assets, the
security document must be drafted so as to clearly specify what future-
acquired assets the security will extend to, so that any such future-
acquired assets are determinable on the basis of the security document.

Future-incurred obligations require particular attention. Further
drawings under an existing facility or drawings under a revolving
facility can in principle benefit from the security (provided that such
future drawings were contemplated in the original security document).
However, future obligations arising under new contractual arrange-
ments which may be entered in the future and which cannot be clearly
determined on the basis of the original security document would not
benefit from the security interests thereby created.

23 Describe any maintenance requirements to avoid the
automatic termination or expiration of security interests.

Registration of a non-possessory pledge or floating charge (or of a reg-
istrable pledge or security assignment over rights and claims) must be
renewed after a 10-year period from the original registration.

Where a mortgage was registered in the public books of a land reg-
ister and that land register is succeeded by a cadastre, a mortgagee will
need to procure for registration of its mortgage in the public books of
the cadastre Such new registration is required for the maintenance of
the mortgagee’s right over the property and, once made, the priority of
the originally registered property is fully protected.

24 Are security interests on an asset automatically released
following its sale by the debtor? If so, are the releases
mandated by law or contract?

In respect of security interests that are perfected by delivery of the
asset to the pledgee or a specified custodian, the pledgee or custodian
must retain physical delivery of that asset; provided that the asset is not

Getting the Deal Through - Loans & Secured Financing 2018

© Law Business Research 2017



Bernitsas Law Firm

GREECE

re-delivered to the pledgor or to the purchaser, the security interest will
not be released by a sale by the debtor.

Assets being subject to a perfected floating charge are released
upon sale; depending on the provisions of the security document, the
security over the asset may be replaced by security over a replacement
asset or over the purchase price receivable.

A sale of mortgaged property or of assets being subject to a non-
possessory pledge does not release the security, unless otherwise
agreed by the parties. However, if the security asset is sold or otherwise
transferred to a third party and at the time of enforcement the value of
the asset proves higher than the maximum secured amount set for that
security interest, the secured lender will only be entitled to recover out
of the enforcement proceeds the lower of: the amount due and unpaid
under the secured obligation; or the maximum secured amount.

In respect of trade or other receivables being subject to security,
the type of the security interest (security assignment or pledge) and the
provisions of the security document will determine whether the sale is
permitted and, if so, the consequences on the security interest.

As a matter of Greek banking practice, with the exception of a float-
ing charge over inventory (which, by its nature, allows for a sale of the
relevant security assets), facility documents and security documents
include (in addition to negative pledge) contractual provisions that do
not allow the security provider to sell or otherwise dispose of the secu-
rity assets without the prior written consent of the lender.

25 What defences does a guarantor have against claims for non-
fulfilment of guarantee obligations? Can such defences be
waived?

A Greek law guarantee being subject to the general provisions of the
Greek Civil Code on guarantees enables the guarantor to raise the
objections and defences that would be expected for an accessory obli-
gation, including without limitation defences concerning the legality,
validity, binding effect and enforceability of the secured obligation of
the primary debtor, a fault by the creditor (especially in case of undue
release of other security, undue delay in pursuing the claim against the
primary debtor or failure by the creditor to first enforce over the move-
able assets of the primary debtor). These defences can be waived by
express waivers in the guarantee agreement and this is normally the
case for guarantees granted to secure bank loan facilities.

It is worth noting that, under a Greek law guarantee, a guarantor
does not automatically have a right of recourse against the primary
debtor where the guarantor is called to pay under the guarantee. Any
such right of recourse must be based on a specific agreement between
the guarantor and the primary debtor.

26 Describe any parallel debt or similar requirements applicable
in a secured bank loan financing where an agent acts for
multiple investors.

A standard syndicated bank loan facility agreement will need to include
parallel debt language. Bond loan financings do not need to include
parallel debt language where a bondholders’ agent is appointed; see
question 1. Where an intercreditor agreement is in place regulating
several facilities or other financial indebtedness, parallel debt language
will be necessary in respect of an intercreditor agent acting for the rel-
evant multiple creditors.

27 What are the most common methods of enforcing security
interests? What are the limitations on enforcement?

Security over real property or moveable tangible assets of any type is
enforced by a sale of the assets by public auction subject to the supervi-
sion of the court, on the basis of an enforceable court judgment or court
payment order or (Where applicable) a mortgage deed benefiting from
an exequatur.

These procedural requirements do not apply in respect of financial
collateral validly created and perfected (and benefiting from the EU
Financial Collateral Directive).

Security over trade receivables over bank accounts, insurance
proceeds or trade receivables or other claims, if created in favour of a
bank operating in Greece, would normally be enforced directly by the
security holder, without the need for prior court proceedings against
the security provider.
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Update and trends

There is an indication that banks and non-bank investors have
gradually but steadily resumed their financing activity in the Greek
market, for new secured financing and secured financial restructur-
ing arrangements (with or without new money). It is expected that
this trend will continue, with a clear preference for secured financ-
ings in the form of private transactions.

28 Describe the impact of fraudulent conveyance, financial
assistance, thin capitalisation, corporate benefit and similar
doctrines on the structure of bank loan financings.

Fraudulent conveyance may enable a creditor to invalidate the convey-
ance, subject to successful court proceedings against the debtor to that
effect, in accordance with the requirements of the Greek Civil Code.
However, the criteria that need to be met for these purposes are strict
and the relevant court proceedings may take time. Therefore, it is not
market practice for creditors to initiate any such proceedings before
insolvency; after declaration of bankruptcy, fraudulent conveyance
may be challenged and result in rescission in accordance with the pro-
visions of the Bankruptcy Code on vulnerable acts and transactions of
the insolvent debtor.

As a matter of Greek law, financial assistance is the granting of a
loan or guarantee or other security with a view to the acquisition by a
third party of the company’s own shares or of the shares of its direct
or indirect parent. It is normally prohibited and may only be validly
granted subject to prior compliance with the requirements of company
law (Codified Law 2190/1920, as amended and in force).

Thin capitalisation is not of itself an indication of insolvency;
however, specific steps need to be taken by a company in case of thin
capitalisation and failure to take such steps may expose the company
to proceedings initiated by parties with a legitimate interest (including
creditors) and may also expose a sole controlling shareholding to liabil-
ity towards creditors. Bank loan or credit facility agreements usually
include provisions intended to monitor capitalisation issues and miti-
gate relevant risks by appropriate covenants.

Corporate benefit is of critical importance where a guarantee or
other security or undertaking is granted by a company in respect of
third-party indebtedness, or in case of upstream or cross-stream trans-
actions. In the context of upstream or cross-stream arrangements or in
case of financial assistance, corporate benefit must be substantiated
under more stringent criteria, in accordance with the relevant require-
ments of Greek company law.

All the above must be diligently considered during the structuring
phase of any financing that is likely to raise such issues, including with-
out limitation acquisition financing, in order for the parties to be able to
decide in a timely fashion what security or other comfort can be validly
granted and on what terms.

Intercreditor matters

29 What types of payment or lien subordination arrangements,
or both, are common where the debtor has obligations owing
to more than one class of creditors?

As a matter of Greek banking practice, subordination arrangements
have often been used where mezzanine or other junior lenders (includ-
ing shareholders) participate in the financing. Subordination arrange-
ments are of a contractual nature and their content depends on the
arrangements between the parties.

As a matter of Greek law, any such arrangements are in principle
legal, valid, binding and enforceable on the same criteria that would
apply to the legality, validity, binding effect and enforceability of a
commercial agreement. Insolvency is relevant to the extent subordina-
tion by a lender could be held to constitute deprivation of the rights of
that subordinated lender, unduly agreed by or imposed on that lender
during a suspect period applicable to it.

30 What creditor groups are typically included as parties to the
intercreditor agreement? Are all creditor groups treated the
same under the intercreditor agreement?

The debtor, any guarantor or other security provider, the senior lend-
ers, any mezzanine lenders, any junior lenders and any other junior
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creditors (such as shareholders under other commercial transactions
with the debtor) are typically included as parties to the intercredi-
tor agreement.

The way in which voting rights will be exercised (including any
non-voting parties for all matters or for certain matters or in certain cir-
cumstances) and any requirements for the consent or approval or prior
action of another creditor class can be among the matters regulated by
the intercreditor agreement.

Intercreditor arrangements concluded under the Bankruptcy Code
(Whether before or after bankruptcy) or under other applicable insol-
vency legislation are subject to special requirements set by the applica-
ble insolvency provisions, including a requirement for equal treatment
of the creditors belonging in the same class (unless non-equal treat-
ment is expressly agreed by the creditors that would otherwise benefit
from equal treatment).

31 Arejunior creditors typically stayed from enforcing remedies
until senior creditors have been repaid? What enforcement
rights do junior creditors have prior to the repayment of
senior debt?

Junior creditors typically agree to be satisfied after satisfaction of the
senior lenders and to only initiate enforcement after or subject to com-
mencement of enforcement by the senior lenders, or with the senior
lenders’ prior consent.

32 Whatrights do junior creditors have during a bankruptcy or
insolvency proceeding involving the debtor?

Anintercreditor agreement concluded before bankruptcy or insolvency
proceedings under the Bankruptcy Code or other applicable insolvency
legislation is binding on the parties to that agreement. The debtor
would normally be expected to also be a party to that agreement.
Intercreditor agreements concluded under the Bankrutpcy Code
or other applicable insolvency legislation are subject to the applicable
provisions of the law in connection with the rights of junior lenders.

33 How do the terms of the intercreditor arrangement change if
creditor groups will be secured on a pari passu basis?

An intercreditor agreement normally includes specific provisions on
the way in which collection proceeds or enforcement proceeds will
be distributed by the parties. It is strongly advisable to ensure that
the debtor will be a party to any arrangement concerning the sharing
of proceedings, in order for the group of creditors to ensure that the
debtor will not be able to challenge that sharing on the basis of the allo-
cation provisions included in each separate loan agreement.

Loan document terms

34 What forms or standardised terms are commonly used to
prepare the bank loan documentation?

As a matter of Greek banking practice, there is no standardised Greek
documentation similar to the LMA or LSTA templates. However, both

lenders and large corporate borrowers are familiar with these tem-
plates and understand them as an indication of good international
practice, also followed in big ticket domestic transactions.

35 What are the customary pricing or interest rate structures for
bankloans? Do the pricing or interest rate structures change
if the bank loan is denominated in a currency other than the
domestic currency?

Fixed and floating interest rates are commonly used in bank loan
financings in the Greek market and, in case of a multi-currency loan or
aloan convertible to another currency the documentation provides for
the appropriate fixed or floating interest rate.

36 What other bank loan yield determinants are commonly
used?

Pricing floors are common in most recent bank loan financings, in
order to protect the lenders against a negative base rate.

37 Describe any yield protection provisions typically included in
the bank loan documentation.

Increased cost provisions used in bank loan documentation for sub-
stantial amounts are the standard increased cost provisions used in the
international market.

Prepayment premiums are normally limited to breakage costs in
case of prepayments made before the end of an interest period (in case
of floating rate loans) or before the expiry of the loan (in case of fixed
rate loans). As a matter of Greek law, prepayment fees beyond break-
age costs are normally problematic (with the exception perhaps of long-
term loans prepaid before the expiry of a reasonable period agreed in
the loan agreement).

38 Do bankloan agreements typically allow additional debt that
is secured on a pari passu basis with the senior secured bank
loans?

Bank loan agreements may either prohibit additional secured financ-
ing without the prior written consent of the lenders or may allow it on
condition of pari passu security and/or subject to compliance by the
borrower with specified financial ratios and covenants.

39 What types of financial maintenance covenants are
commonly included in bank loan documentation, and how
are such covenants calculated?

As amatter of Greek banking practice, bank loan financings for large or
medium corporates include provisions on leverage tests, security cov-
erage tests and other financial covenants, and also include provisions
on the monitoring of compliance with the above (usually through com-
pliance certificates provided by the debtor and reviewed by its auditors
and setting out the relevant calculations).

Formulation of the financial covenants (including with respect to
the items that are taken into account or may be excluded) is set out in
the bank loan agreement, which may also provide for the way in which
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any breaches may be remedied. Prepayments, additional security or
capital contributions (wWhether expressly contemplated in the docu-
mentation or not) may be appropriate to remedy a breach of finan-
cial covenants.

The loan documentation will also specify whether each such
prepayment will benefit all creditors pro rata or one or more spe-
cifically affected creditors and whether any mitigation applies and in
what circumstances.

40 Describe any other covenants restricting the operation of
the debtor’s business commonly included in the bank loan
documentation.

As a matter of Greek banking practice, depending on the nature of
the debtor’s business, the purpose of the financing and specific risks
that are relevant to the debtor’s business, bank loan documentation
includes those provisions that are considered necessary by the lenders
in order to restrict and monitor the debtor’s business as appropriate on
the basis of the lenders’ credit committee approvals.

41 What types of events typically trigger mandatory prepayment
requirements? May the debtor reinvest asset sale or casualty
event proceeds in its business in lieu of prepaying the bank
loans? Describe other common exceptions to the mandatory
prepayment requirements.

As a matter of Greek banking practice, change of control, illegality,
excess cash flow and certain expected agreed disposals of material
assets commonly trigger mandatory prepayment by the debtor.
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42 Describe generally the debtor’s indemnification and expense
reimbursement obligations, referencing any common
exceptions to these obligations.

In addition to any fees payable to the agent and the arrangers and
lenders, the debtor is normally expected to bear the costs for the nego-
tiation and signing of the loan documentation, perfection of security
documents, the costs for amendments and waivers, the costs in con-
nection with the protection and maintenance of security interests and
the costs of enforcement.

Bank loan agreements include specific provisions on costs and
expenses that are borne by the debtor. Standard exceptions concern
any costs exceeding a specifically agreed expense cap (where appli-
cable) or costs ‘not reasonably incurred’ or costs requiring the prior
approval of the debtor.
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